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RECONSIDERING YOUR ARGUMENT STRATEGY (EVEN AT THE FINAL MOMENT!) 

Being prepared to reconsider your argument strategy starts with having an argument strategy. The 

following list of principles for argument have been enumerated and written about extensively by 

others,1 and provide a sound approach to oral argument. 

GENERAL PRINCIPLES 

1. Judges are people too. When they are comfortable with you, they will respond

favourably to your arguments. Ensure your conduct before the Court cultivates

confidence and trust, so that the Court will believe you and be receptive to your

submission. Trust and reputation are paramount, particularly when making difficult

arguments.

2. No single form or approach to an argument will win all cases. From the highly

emotional to the dry and technical, tailor your argument to fit your case.

3. Where possible, anchor your submissions to common sense, and where that is not

possible, explain why.

4. The Court needs your help. You know the case better than the Court. Take it by the

hand, explain your case, and argue in a way that writes the judgment for the Court.

5. To be helpful, you must be “thorough, accurate, clear, thoughtful, and fair.” This will

go a long way to appearing to also be “right.”

PREPARATION PRINCIPLES 

6. Prepare according to your theme and theory of the case.

7. Carefully plan and write the outline of your argument before trial. This gives you a

roadmap for trial of the evidence that you must prove and the argument you must

make to win the case, and a framework within which to drop evidence and ideas for

argument during trial. It can also save considerable and precious time at the end of

trial when time is short (and fatigue is mounting).

1 These sources include Rolly Laing, "Preparing and Delivering a Closing Argument" (October 17, 2001); Marie S Hynes & 
The Honourable Mr Justice J Patrick Moore, "Opening and Closing Arguments: What You Need to Know" (Ontario Bar 
Association, February 22, 2008); Hilary Heilbron QC & Klaus Reichert SC, "Closing Arguments" in Stephen Jagusch QC & 
Philippe Pinsolle, eds, The Guide to Advocacy (London: Law Business Research Ltd, 2016); Linda L Listrom, "Lasting 
Impressions: The Role of Closing Argument" (ABA Section of Litigation Annual Conference, April 20-23, 2005) online: 
American Bar Association 
<https://www.americanbar.org/content/dam/aba/administrative/young_lawyers/assembly/thats_a_wrap.authcheckda
m.pdf>; Dennis S Ellis & Adam M Reich, "Closing Arguments: 10 Keys to a Powerful Summation" (September 18, 2013)
online: American Bar Association <http://apps.americanbar.org/litigation/committees/youngadvocate/articles/fall2013-
0913-closing-arguments-10-keys-powerful-summation.html>.
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8. Pay close attention during trial for signs of matters of interest to or concern for the

Judge. Seize on comments favourable to your position and develop the point.

Address comments unfavourable to your position head-on. Remember, the Court

needs your help! Respond completely and, if possible, in a way that emphasizes the

point you want to be making. Problems ignored are more likely to end up featured in

the judgment than to go away.

9. Anticipate your opponent’s arguments. Make a list of all likely unfriendly questions,

and prepare answers for each. This will allow your arguments and responses to be

thoughtful rather than reactive. This also helps to listen throughout the trial for

evidence that answers your opponent’s case.

10. Map out everything that you want to say in closing, and organize it in small topics,

one per page or tab in your binder, in the order you hope to say it. If the Court wants

to hear your submissions out of your intended order, you will have the flexibility to

bounce around with ease and still be sure to make all the required points.

11. Rehearse with a colleague. Your argument will change and improve when practiced

aloud. Figure out what works and what does not, and refine before you get to Court.

PRESENTATION PRINCIPLES 

12. Remember, the Court needs your help, and oral argument is key, as it is your only

opportunity to have a person-to-person conversation with the Judge, to find out what

the Judge needs to be convinced of, and to convince.

13. Everyone has their own style. Be true to and always be seeking to improve your own,

bearing in mind:

(a) Body language, demeanor and attitude matter and can elevate or undermine

your argument.

(b) Always be respectful of the Court and the other side.

(c) Appear to be in command, and eliminate distractions from the substance of

your argument.

(d) Organize your materials.

(e) Be calm, poised, conversational, and maximize eye contact as much as

possible.
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