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INTRODUCTION 

The stated intention of this paper is to consider strategies for attacking Matrimonial Property 

Agreements. 

This will, necessarily, require a current review of Common Law principles; legislation; and juris 

prudence affecting the validity of Agreements. From it, one can note what elements led to an 

Agreement being upheld, or conversely what elements were fatal to its enforceability. That will 

enable the preparation of “Things to Do List” for challenging Agreements. 

Typically, the validity of a given Matrimonial Property Agreement is considered twice:  

1. When the Agreement is in its genesis and its proponent(s) want to ensure that every 

consideration is given to assure its enforceability; and 

2. When a party to a deteriorated relationship, experiences “purchaser’s remorse” or a sense of 

having been duped out of their due entitlement and wants to revisit its terms.  

The relevant considerations are different sides of the same coin. Perspectives on the validity of an 

Agreement depends on the application of the prism of self-interest, or whose ox is being gored.  

There is an unending quest by experienced family law lawyers, to create the best, the most 

defensible, the most air-tight, state of the art, forward-thinking form of Agreement. A dreadnought of 

draftsmanship, that will withstand assaults of time, changes in legislation, judicial interpretation, and 

a sub-specialty of family law practice committed to challenging Agreements. 

NON-MARRIAGE VERSUS MARRIAGE AGREEMENTS 

Contracts from Non-Marriage Relationships 

By definition, non-marriage contracts are not subject to the legislative requirements of the 

Matrimonial Property Act1. However, like any other contract, it must conform with the basic 

requirements of contract law. Once those are considered, then consideration must be given to 

equitable principles relating to the validity of domestic contracts, including duress, undue influence, 
unconscionability, etc. If the contract is successfully set aside, then the claimant may assert other 

common-law remedies, discussed later. 

                                                      
1 Matrimonial Property Act, RSA 2000, c M-8 (“Matrimonial Property Act”) 
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