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INTRODUCTION 

Challenges to the validity of a will are commonly grounded in either allegations of a lack of 

testamentary capacity and/or allegations that the will maker was subject to undue influence in the 

making of the will.   This paper will focus on the procedural and evidentiary aspects of this type of 

litigation rather than a study of the law of testamentary capacity and undue influence. 

To set the context for the presentation, a review of the tests for testamentary capacity and undue 

influence is helpful. 

Testamentary capacity 

The legal test for testamentary capacity dates back to the 1870 case of Banks v. Goodfellow.  

It is essential to the exercise of such a power that a testator shall understand the 
nature of the act and its effects; shall understand the extent of the property of which 
he is disposing; shall be able to comprehend and appreciate the claims to which he 
ought to give effect; and, with a view to the latter object, that no disorder of the mind 
shall poison his affections, pervert his sense of right, or prevent the exercise of his 
natural faculties - that no insane delusion shall influence his will in disposing of his 
property and bring about a disposal of it which, if the mind had been sound, would 
not have been made. 1,2 

In more modern parlance: 

The Testator must be sufficiently clear in his understanding and memory to know, on 
his own, and in a general way (1) the nature and extent of his property, (2) the 
persons who are the natural objects of his bounty, and (3) the testamentary 
provisions he is making; and he must, moreover, be capable of (4) appreciating these 
factors in relation to each other, and (5) forming an orderly desire as to the 
disposition of his property.3 

In the recent decision of Wasylynuk v. Bouma4 the court provided a thorough and useful summary of 

principles to aid in the application of this test: 

• Knowing the nature and effect of the document is insufficient. The mere ability on the 

part of the testator to make rational responses or to repeat a tutored formula of simple 

terms is not sufficient to prove capacity 

                                                      
1 Banks v Goodfellow (1870), LR 5 QB 549, 39 LJQB 237 (Eng QB) 
2 Some authors suggests it may be time to adapt the test to recognize  developments in modern neuroscience, particularly 
as regards better medical understanding of the structure of the brain and associated cognitive functions. See Banks v. 
Goodfellow (1870): Time to Update The Test for Testamentary Capacity,  [2017] Canadian Bar Review [Vol 95] 
3 Re Schwartz (1970), 1970 CanLII 32 (ON CA), 2 OR 61 (CA), aff’d 1971 CanLII 17 (SCC), [1972] SCR 150 
4 2018 ABQB 159 (under appeal). 
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• Memory is a critical requirement underpinning testamentary capacity 

• It is not sufficient to show that the testator lacked capacity at some time. The incapacity 

must be tied to a relevant date. 

• A testator may only have temporary periods of rational and lucid behavior, and in such 

moments may competently dispose of his estate 

• However, evidence of a testator’s medical condition, recent hospitalization and clinical 

symptoms at a time proximate to the execution of the will can support a finding that the 

propounder has not met his burden 

• Mental disease does not necessarily negate testamentary capacity if it presents itself in 

such a degree and form as not to interfere with the capacity to make a rational disposal 

of property 

• Nor is intoxication at the time of making a will sufficient in itself to warrant the 

assumption of testamentary incapacity. However, heavy drinking or drugs may deprive a 

testator of the capacity to prepare and execute a will if it results in diminished capacity 

• A testator may be unfair but still have testamentary capacity 

• Therefore, unfairness alone does not amount to “suspicious circumstances” 

• However, a radical or unexplained change in beneficiaries named in a prior will may 

constitute a suspicious circumstance sufficient to warrant inquiry5 

Undue influence 

The test for undue influence is found in the Supreme Court of Canada decision of Vout v. Hay:6 

Undue influence, in order to render a will void, must be an influence which can justly 
be described by a person looking at the matter judicially to have caused the 
execution of a paper pretending to express a testator’s mind, but which really does 
not express his mind, but something else which he did not really mean. 

Undue influence is not an easy allegation to establish.  It requires that there be such coercion 

exercised over the testator that it overpowered that person’s volition.    An introductory paragraph in 

a recent decision rendered by Justice Renke in Kozak Estate (Re) in a case of undue influence hints 

at the evidentiary burden that must be met: 

                                                      
5 See the decision at paras 126-131 for case authority cited in support of each principle 
6 [1995] 2 S.C.R. 876 
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Undue influence amounts to more than mere influence. It requires more than an 
unexpected testamentary disposition. It requires more than what might seem to 
family members to be an unreasonable testamentary disposition. Generally, people 
are entitled to dispose of their assets through their wills as they wish. That is why the 
document is called a “will.” Undue influence occurs if it is established that what 
appears to be the testator’s will is not his or her will. It is the will of another. The 
other has expressed his or her will through the testator. In Banton v Banton, 1998 
CanLII 14926 (ON SC), 1998 CanLII 14926 (ONSC), Justice Cullity J wrote at para 89 
that 

A testamentary disposition will not be set aside on the ground of undue 
influence unless it is established on the balance of probabilities that 
the influence imposed by some other person on the deceased was so great 
and overpowering that the document reflects the will of the former and not 
that of the deceased. In such a case, it does not represent the testamentary 
wishes of the testator and is no more effective than if he or she simply 
delegated his will-making power to the other person. (emphasis added)”7 

In Kozak, the Court found that the control and manipulation exercised by a woman over the 

deceased unduly influenced him in the making of his will.   

The Wasylynuk and Kozak decisions will be reviewed in greater detail at the end of this presentation. 

Onus of proof 

When a will is challenged, the propounder of the will, the personal representative, has the initial 

burden of establishing on a balance of probabilities, that the formalities of execution were met. Once 

it is proven that the will was duly executed after having been read over by the testator, there is a 

rebuttable presumption that the will is valid.  

The burden then shifts to the challenger to dislodge the presumption by establishing suspicious 

circumstances relating to one or more of: 

(a) circumstances surrounding the preparation of the will; 

(b) circumstances tending to call into question the testamentary capacity of the testator; 

or 

(c) circumstances tending to show undue influence. 8 

                                                      
7 Kozak Estate (Re) 2018 ABQB  185 
8 For a review of evidentiary presumptions in estate litigation, please refer to Bruce Comba’s paper “A Review of some of 
the Evidentiary Issues in Estate Litigation”,  Estate Litigation Fundamentals LESA March 2018 
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